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 1.  TIME:  9:00   CASE#: MSC15-00203 
CASE NAME: KENNEDY VS. SHAPELL INDUSTRIES 
HEARING ON MOTION TO/FOR DETERMINATION OF GFS FILED BY PADILLA 
CONSTRUCTION 
* TENTATIVE RULING: * 
 

Continued to February 28, 2019, 9:00 a.m.  Counsel for moving party is to file a 

supplemental declaration by February 21, 2019.   

Cross-defendant Padilla Construction dba Garris Plastering moves for approval of a 

good faith settlement with Defendant and Cross-complainant Shapell Industries. 

The Declaration of Patricia Blackwell, at Par. 8, states that “[t]he basis of this settlement 

was the minimal evidence of liability and lack of evidence of any damages, and the Settling 

parties’ desire to resolve the litigation.”  The total settlement amount is $9,000. 

            Counsel's declaration contains no information about the extent of the claims and the 
possible results at trial, the cost of repair, i.e., nothing that shows if the settlement is within the 
"ball park" of potential results.  Counsel’s supplemental declaration need not be extensive, but 
must contain some information that would allow the Court to make the necessary determination. 
 

  

  
 2.  TIME:  9:00   CASE#: MSC15-00203 
CASE NAME: KENNEDY VS. SHAPELL INDUSTRIES 
HEARING ON MOTION TO/FOR DETERMINATION OF GFS FILED BY 
CALIFORNIA MANTEL & FIREPLACE, INC. 
* TENTATIVE RULING: * 
 

 Continued to February 28, 2019, 9:00 a.m.  Counsel for moving party is to file a 

supplemental declaration by February 21, 2019.   

Cross-defendant California Mantel & Fireplace, Inc., moves for approval of a good faith 

settlement with Defendant and Cross-complainant Shapell Industries. 

The Declaration of Patricia Blackwell, at Par. 8, states that “[t]he basis of this settlement 

was the minimal evidence of liability and lack of evidence of any damages, and the Settling 

parties’ desire to resolve the litigation.”  The supporting memorandum of points and authorities 

states that “based on inspections, it appears that the alleged defect claims and related cost of 

repair were exaggerated and not consistent with observations and resulting opinions.”  The total 

settlement amount is $500.  

Counsel's declaration contains no information about the extent of the claims and the 
possible results at trial, the cost of repair, i.e., nothing that shows if the settlement is within the 
"ball park" of potential results.  Counsel’s supplemental declaration need not be extensive, but 
must contain some information that would allow the Court to make the necessary determination. 
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 3.  TIME:  9:00   CASE#: MSC16-01564 
CASE NAME: TIMOTHY CATES VS. 1ST AMERICAN 
HEARING ON MOTION TO/FOR ATTYS' FEES FILED BY SETERUS INC 
* TENTATIVE RULING: * 
 
 Hearing required.   

Defendant Seterus, Inc., moves for attorney fees in the amount of $38,531.  Based on 

the documentation of hours presented and the hourly rate of $265 per hour, those fees are 

reasonable.  Seterus also seeks $2,120 for anticipated work on the motion, which is denied 

because plaintiffs filed no opposition.  In addition, Seterus clearly is the prevailing party. 

 Plaintiffs have filed no opposition, which would enable the Court to grant the motion. 

 The Court is concerned, however, about the contractual basis for the fee claim. 

Seterus relies on three portions of the deed of trust as providing the contractual basis for 

the motion.  (Although the Declaration of Janisse Hall states that the Deed of Trust is attached 

as Exhibit 2, it is not attached.  It is attached as an exhibit to the Request for Judicial Notice, 

however, and judicial notice is granted.)  Paragraph 9 provides that “If …(b) there is a legal 

proceeding that might significantly affect Lender’s interest in the Property and/or rights under 

this Security Instrument,” Lender may take steps to protect its interest in the property, including 

paying reasonable attorney’s fees.  It further provides, however, that “[a]ny amounts disbursed 

by Lender under this Section 9 shall become additional debt of Borrower secured by this 

Security Instrument,” which bears interest at the note rate.  Seterus correctly points out that this 

language is virtually identical to that considered by the court in Santa Clara Sav. & Loan Assoc. 

v. Pereira (1985) 164 Cal.App.3d 1089, 1097.  That court did not address, however, whether the 

fees, upon determination of the proper amount, could be made part of the judgment.  Moreover, 

two recent Court Appeal cases have held that this provision (which apparently is common) does 

not authorize an award of attorney fees.  (Hart v. Clear Recon Corp. (2018) 27 Cal.App. 5th 322, 

327; Chacker v. JP Morgan Chase Bank, N.A. (2018) 27 Cal.App.5th 351, 355.) 

As to the other sections, Section 14 provides for attorney’s fees “in connection with 

Borrower’s default, for the purpose of protecting Lender’s interest in the property… including but 

not limited to, attorneys’ fees[.]” (Emphasis added.)  In this instance, there is no default by 

borrower.  Similarly, section 22 provides for the Lender’s remedies and attorney fees, but again 

only following any “breach of any covenant or agreement in this Security Instrument[.]”  Thus, in 

contrast with the language at issue in a number of cases, the language here does not apply to 

all litigation “arising from” the contract, but only those caused by the borrower’s breach. 
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 4.  TIME:  9:00   CASE#: MSC17-02082 
CASE NAME: DOE VS. AETNA 
HEARING ON MOTION TO STRIKE PORTIONS OF 2nd Amended COMPLAINT 
FILED BY AETNA, INC., AETNA HEALTH OF CALIFORNIA INC. 
* TENTATIVE RULING: * 
 
Continued by the Court to February 28, 2019, at 9:00 a.m.  The Case Management Conference 
currently set for February 27, 2019 is continued to February 28, 1029, at 9:00 a.m. 

 

  

 5.  TIME:  9:00   CASE#: MSC17-02082 
CASE NAME: DOE VS. AETNA, INC 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY AETNA, INC., AETNA HEALTH OF CALIFORNIA INC. 
* TENTATIVE RULING: * 
 
Continued by the Court to February 28, 2019, at 9:00 a.m.  The Case Management Conference 
currently set for February 27, 2019 is continued to February 28, 1029, at 9:00 a.m. 

 

  

 6.  TIME:  9:00   CASE#: MSL07-04656 
CASE NAME: KELKRIS VS GONZALES 
HEARING ON MOTION TO/FOR VACATE RENEWAL OF JUDGMENT FILED BY 
LETICIA S. GONZALES 
* TENTATIVE RULING: * 
 
Defendant’s motion does not sufficiently establish that she was not served with the original 
complaint.  Even if she was not served, she acknowledges that she learned of the judgment in 
January of 2018, but did not file this motion until January of 2019.  Defendant’s delay in filing 
this motion after learning of the judgment is not excusable neglect, and the court therefore 
denies the motion.  
 

  

 7.  TIME:  9:00   CASE#: MSL18-04856 
CASE NAME: MIDLAND VS. CASTIONI 
HEARING ON MOTION TO/FOR ORDER THAT MATTERS IN REQ FOR ADMISSION 
OF TRUTH FILED BY MIDLAND FUNDING LLC 
* TENTATIVE RULING: * 
 

 Hearing required.   

Plaintiff Midland Funding moves that matters in its Requests for Admission be deemed 

admitted, pursuant to Code of Civil Procedure section 2033.280, arguing that defendant failed to 

respond.  Defendant asserts that (1) he did not receive the requests for admission until the 

motion was served; and (2) he served responses after receiving this motion.  The proof of 
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service indicates that the requests were served at the same address as that provided by 

Defendant, as was Plaintiff’s follow-up letter.   

Under Code of Civil Procedure section 2033.280(c), the court is not to deem the matters 

admitted if defendant has served a response in “substantial compliance” with code requirements 

before the date of the hearing.  Defendant has not provided the Court with a copy of his 

responses, thus the Court cannot determine whether the responses were compliant.  Defendant 

is directed to bring the responses to the hearing, so that the Court can determine whether they 

substantially comply.  

 

  

 8.  TIME: 10:00   CASE#: MSC16-00281 
CASE NAME: RANDOLPH VS. JOHN CAMPANILE GE 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Vacated.  Notice of settlement of entire case filed. 

 


